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SNOWBIRDS – COME BACK TO NEW YORK 
(MAYBE) 

Many owners of profitable      
businesses would like to donate a 
meaningful portion of the value of 
their business to a school, a reli-
gious institution or to support 
some other social cause.  None-
theless, they run into obstacles.  
While their company may have 
considerable value, typically, 
there is no ready buyer for a    
minority interest.  Therefore, 
they cannot sell the stock. Also, 
the institution to whom they 
want to make the gift is reluctant 
to receive the non-liquid asset.  
Moreover, without a sale, valuing 

the stock for a charitable gift tax 
deduction becomes an issue.     
Finally, even if the owner finds a 
buyer, the owner may not want to 
sell because it will generate a sig-
nificant capital gains tax. In addi-
tion, the owner may not want to 
deal with a new partner who may 
give him problems in the future.  
What to do? 

A possible solution is to create a 
friendly buyer in the form of an 
ESOP.  An ESOP is a qualified 
retirement plan that invests    

(Continued on page 3) 
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The State of New York has 
passed new legislation relating to 
the estate tax and gift tax. 

GOOD NEWS 

As you already know, under the 
present law, the federal govern-
ment (Internal Revenue Service) 
allows an estate tax exclusion of 
$5,340,000 per person.  Until 
now, the corresponding New York 
State estate tax exclusion was 
$1,000,000 per person. 

Under the revised New York 
State law, effective April 1, 2014, 
the $1,000,000 exclusion will in-
crease to $2,062,500 effective 
April 1, 2014, $3,125,000 as of 
April 1, 2015, $4,187,500 as of 
April 1, 2016, and as of April 1, 
2017 until December 31, 2018, 
$5,250,000.  Commencing        
January 1, 2019, the exclusion 
amount will thereafter increase 
with cost of living. 

(Continued on page 2) 
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BAD NEWS 

Under federal law, if the first 
decedent does not utilize the 
full $5,340,000 federal estate 
tax exclusion, any unused 
portion is carried over 
(referred to as portability) 
and is available to the surviv-
ing spouse at the death of the 
surviving spouse.  The sur-
viving spouse would be enti-
tled to the unused portion of 
the first spouse’s estate tax 
exclusion plus the full 
$5,340,000 available for the 
surviving spouse. 

There is no such portability 
provision under the revised 
New York law.  Additionally, 
there is a penalty if the es-
tate of a decedent exceeds the 
exclusion amount by 5%.  Hy-
pothetically, if the exclusion 
amount is $5,250,000 and if 
the estate of the surviving 
spouse (or an unmarried de-
cedent) exceeds that by more 
than 5%, then the exclusion 
disappears and the estate 
pays New York estate tax 
from dollar one without 
any benefit of the 
$5,250,000 exclusion. 

The effective maximum tax 
rate under New York law is 
16%.   

 

There is also a transitional 
gift tax for New York State 
purposes which will be effec-
tive from April 1, 2014 
through December 31, 2018.  
Any gifts in excess of the an-
nual exclusion ($14,000 per 
beneficiary 
plus medical 
bills and tui-
tion) made 
after April 1, 
2014 during 
the three 
year period 
prior to 
death will be 
included in 
the estate 
for New 
York State 
estate tax 
purposes. 

CONCLUSION 

Your Wills should be re-
viewed to be certain you are 
taking maximum advantage 
of the New York State estate 
tax exclusion.  In general, if 
we prepared Wills for you in 
the past few years, your as-
sets are allocated at the first 
death to a credit shelter trust 
(designated as Fund B in 
your Will) to the extent of the 
federal exclusion amount 
($5,340,000), and the excess, 
if any, over the exclusion is 
either distributed outright to 
your surviving spouse or to a 
QTIP trust for the benefit of 
the surviving spouse.  This 

technique will result in no 
federal estate tax at the 
death of the first spouse to 
die and should result in elim-
inating or at least minimiz-
ing any New York State es-
tate tax (depending on the 

size of the es-
tates). 

It is recom-
mended that to 
the extent prac-
ticable, owner-
ship of your   
assets should be 
equally divided 
between hus-
band and wife 
and allocated to 
a credit shelter 
trust in the es-
tate of the first 

spouse to die so as to take 
maximum advantage of the 
New York State estate tax 
exclusion and to avoid having 
assets in the name of the sur-
viving spouse in excess of the 
New York State estate tax 
exclusion ($5,250,000 as of 
January 1, 2019) plus 5% be 
taxed at rates ranging from 
12% to 16%. ■ 

 

If you have any questions       
concerning the applicability of 
the New York State estate tax, 
please contact Michael Markhoff, 
Esq. or Harris Markhoff, Esq. 

 

(Continued from page 1) 
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Beginning April 1, 2014 the 

New York  State estate tax 

exclusion will be increasing 

over the next four years 

making it important to    

review your Wills to ensure 

that maximum advantage is 

being taken of the estate 

tax exclusion. 
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primarily in employer stock.  
Consider the following exam-
ple:  John, who owns a very 
profitable furniture business, 
wants to contribute a block of 
his stock to a university that 
is his alma mater.  For the 
reasons listed above, the uni-
versity is reluctant to accept 
the stock.  John goes ahead 
and has his company estab-
lish an ESOP.   He then con-
tributes a block of 30% of the 
company stock to his alma 
mater.  Immediately thereaf-
ter  the university sells the 
stock to the ESOP on a lever-
aged basis.  The company 

makes annual tax deductible 
contributions to the ESOP 
that are applied by the ESOP 
to pay down the stock pur-
chase price.  John gets a gift 
tax deduction for his gift to 
the university which he val-
ues at the same price as the 
shares are sold to the ESOP. 

John has achieved his philan-
thropic goal of making a ma-
jor gift to his alma mater.  
Moreover, he has done so in a 
very tax efficient manner.  
He pays no capital gains tax 
on the transaction and he 
gets a full tax deduction on 
his gift, subject to tax code 
limitations.  In addition, he 

retains control of his business 
and avoids bringing in a new 
partner, other than the 
friendly ESOP trustee.  He 
has accomplished all of this 
and has established a retire-
ment plan for his employees 
that will incentivize them to 
stay and build the business 
and provide them with bene-
fits for years to come.■ 

 

If you would like to explore 
ESOP opportunities, please   
contact Jay Fenster, Esq. 
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ACHIEVING CHARITABLE GOALS WITH ESOPS 

PROVIDERS MAY SUE INSURERS DIRECTLY FOR                            
VIOLATIONS OF  NEW YORK STATE’S PROMPT PAYMENT LAW 

Section 3224-a of the New 
York State Insurance 
Law provides that        
insurers must pay “clean” 
claims submitted by    
providers within 45 days 
of the receipt thereof. The 
New York State Depart-
ment of Financial Ser-
vices (“DFS”) has the 
ability under the law to 
impose interest charges 
and financial penalties of 
up to $5,000 per violation 
upon insurers who do not 
comply with the law’s  

requirements. 

In March of this 
year, a New 
York State    
appellate court 
affirmed that 
health care    
providers have a 
private right of 
action under the 
prompt payment law and 
may sue insurers directly 
for violations thereof. As 
DFS has limited re-
sources with which to  

enforce the prompt pay-
ment law, it is 
hoped that this  
ruling will force  
insurers to pay 
greater attention to 
compliance with its 
provisions. ■ 

 

 For further information, 
 please contact Joshua S. 
 Levine, Esq.  

“Clean” claims  

submitted to    

insurers must be 

paid within 45 

days 
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ONE-IRA-ROLLOVER-PER-YEAR RULE 

A recent Tax Court ruling has 
challenged the ability of a 
taxpayer to rollover multiple 
distributions from Individual 
Retirement Accounts (“IRAs”) 
into other IRAs during the 12
-month period following the 
initial rollover.  To avoid vio-
lating this rule, it is im-
portant that a taxpayer not 
receive a distribution from 
the IRA, but instead executes 
the rollover “Trustee to Trus-
tee”, meaning that the rollo-
ver is payable directly from 
the old Trustee to the new 
Trustee. 

Generally, the Internal Reve-
nue Code sets forth a 12-
month limitation on the abil-
ity of a taxpayer to rollover 
multiple distributions from 
one IRA to another IRA.  For 

example, if a taxpayer re-
ceives a distribution on May 
1, 2015 from IRA 1 and rolls 
over the distribution into IRA 
2 on May 15, 2015, that dis-
tribution to the taxpayer does 
not represent taxable income 
since the taxpayer rolled it 
over within 60 days of re-
ceipt.   If on October 30, 2015, 
the taxpayer takes another 
distribu-
tion from 
either 
IRA 1, 
IRA 2 or 
IRA 3, the 
above Tax 
Court  
ruling 
makes clear that this second 
distribution is not eligible for 
rollover but would represent 
taxable income to the taxpay-

er since it violates the one-
IRA-Rollover-per-year rule. If 
the rollovers were accom-
plished Trustee to Trustee 
(instead of the taxpayer tak-
ing a distribution from the 
IRA), the rollover would not 
be taxable.  

To avoid application of 
the “one Rollover-per-
year rule”, it is now 
most important that a 
rollover be executed 
between IRA Trus-
tees (i.e. “Trustee-to-
Trustee rollovers”). ■ 

 

For more information 
about this topic, please   

 contact William Miller,     
 M.S.P.A., M.A.A.A.    

 

IN OUR FIRM 

On June 4th, 2014 the following individuals participated on behalf of the firm in the J.P. 
Morgan Corporate Challenge in New York City to benefit the Central Park Conservancy:  

Michael Markhoff, Andrew & Krystle Roth, William Miller, Irwin Rubin, Chris Derven,   
Linda Kaufman, Jody Tortorici, Peter Opitz, Daniel DeGeorgia, Larry Hackel, Sean Farrell 
and Mehnaz Chowdhury.  

The recent tax court 

ruling makes Trustee-

to-Trustee Rollovers  

imperative. 


